IN THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WASTE MANAGEMENT COUNCIL

NO. 05-09 WMC RECEIVED

REGENESIS CORPORATION SEP 2 1 2005
1994 Maple Street
West Hopkinton, NH 03229 Appeal from Decision on

Proposed Revocation of
Re: Solid Waste Permit No. DES-SW-SP-002 Solid Waste Permit,
Bio Energy Solid Waste Facility - | No. 04-010
West Hopkinton

MOTION BY REGENESIS CORPORATION
FOR INTERLOCUTORY TRANSFER WITHOUT RULING
TO THE SUPREME COURT

Regenesis Corporation (“Regenesis”) respectfully moves that this appeal and all related
appeals be transferred without ruling to the New Hampshire Supreme Court, saying:

1. Supreme Court Rule 9 permits an administrative agency to transfer questions of
law without ruling to the Supreme Court, which then has discretion to accept or decline the
transfer.

2. On April 18, 19, and 20, 2005, the parties below participated in a full-blown
evidentiary hearing before DES Assistant Commissioner Michael Walls. Seven witnesses
testified; counsel representing 5 parties, including 3 intervenors, participated in questioning and
argument; hundreds of pages of exhibits were submitted; and Hearings Officer Walls rendered a
92-page decision. In addition, a stenographer was present and transcripts have already been
prepared.

3. For this elaborate procedure to be re-enacted before this Council would be not

only unnecessary, but a terrible waste of the State’s and the parties’ time and money.



4. The normal path for a dispute is an evidentiary hearing followed by an appeal of
legal issues to a higher authority.

5. Although there is no question that this Council has the power to render a
judgment on the legal issues that have been raised on appeal here, the reality is that, whatever
this Council decides, it is virtually certain that the Council’s decision will be appealed by one or
more parties, and thus virtually certain that the Supreme Court will be the final decision-maker
on all of these legal issues.

6. Given this reality, the most practical, cost-effective, and time-saving course is for
all legal issues raised here on appeal to be transferred immediately to the Supreme Court without
any ruling by this Council.

7. Not only is this the most practical course, but it is one that is in full accord with
the letter and spirit of the New Hampshire Constitution, which gives every person a right to legal
remedies “promptly and without delay; conformably to the laws.” N.H. Const., Pt. 1, Art. 14,

8. Senior Assistant Attorney General Jennifer Patterson assents on behalf of the
State to the granting of this Motion. Counsel for the two Intervenors appealing, REACH and
CFNH, do not assent.

WHEREFORE, Regenesis respectfully requests the following relief:

A. An Order granting this Motion.

B. An Order granting such other relief as is just.



Respectfully submitted,
REGENESIS CORPORATION,
By its Attorneys,
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